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Employees Can Be Eligible for FMLA Even With
Less Than 1,250 Hours of Service, DOL Says

By now, most employers
are familiar enough with
the Family and Medical
Leave Act (FMLA) to
know that it does not apply
to employees who have
worked less than 1,250
hours in a 12-month pe-
riod. But, what if you have
an employee requesting
FMLA leave who is barely
at or above that threshold
number of hours?

It is the U.S. Department
of Labor’s position that
once an employee has
worked exactly 1,250
hours in the 12-month pe-
riod immediately preced-
ing the commencement of
|leave, the employeeis enti-
tled to a full 12-weeks of
leave (for the condition
necessitating the leave);
even if the use of that leave
would lower the em-
ployee’s hours of work for
a “rolling year” below
1,250.

The concept of a “rolling
year” can be somewhat
confusing, but basicaly
what it means is that each
new day isanew end to a
12-month period. In other
words, February 14 would
be an end to one rolling
year which commenced
365 days before, and Feb-
ruary 15 would be the end

to another rolling year, and
so forth.

The FMLA statute and regu-
lations permit employers to
caculate whether an em-
ployee has exhausted his/her
12 weeks of job-guaranteed
leave under the Act on this

Once an employee has
worked 1,250 hours immedi-
ately preceding the com-
mencement of leave, the em-
ployeeis entitled to a full 12-
weeks of |leave; even if the
use of that leave would lower
his’her hours below 1,250.

rolling-year basis. This
means that if an employee
took 12 weeks of leave dur-
ing any rolling 12-month
period, he/she would not be
entitled to any more FMLA
leave (at least, not until more
time passed).

Let’s say, for example, you
have an employee who took
12 weeks of FMLA leave
ending on Vaentine’s Day,
February 14, 2005. If the
employee made another re-
quest for FMLA leave a year
later, on Vaentine’s Day
2006, the employee would be
entitted to another full 12
weeks of FMLA leave

(assuming the employee is
otherwise qualified). How-
ever, if the employee’s first
12-week FMLA leave ended
March 31, 2005 (six weeks
after February 14, 2005) and
then he/she requested a new
FMLA leave on February 14,
2006, the employee would
only be entitled to six weeks
of leave. Thisis because dur-
ing the rolling year ending on
Vaentine’s Day 2006, the
employee aready used six
weeks of hissher FMLA leave
entitlement.

This rolling year concept is
aso used to determine
whether an employee has
worked the requisite 1,250
hours to qualify for FMLA
leave. If, for example, an em-
ployee asks for FMLA leave
today and you look back over
his’her time records for the
last 12 months and discover
that he/she has only worked
1,249 hours, the employee
would not be €igible for
FMLA leave. However, if the
employee worked one more
hour today, he/she would be
entitled to the leave.

Since time spent on FMLA
leave is not counted as “hours
worked” toward that 1,250-
hour threshold, one would
logically assume that an em-
ployee who just barely meets
that threshold would no
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longer be eligible for FMLA leave af-
ter taking any such leave. In other
words, if an employee asks for FMLA
leave today and you look back over
hig’her time records for the last 12
months and discover that he/she has
worked exactly 1,250 hours, the em-
ployee would be €eligible for leave.
However, one would assume that if the
employee were to take an FMLA-leave
day today, he/she would no longer be
eligible for FMLA leave tomorrow.
Why? Because tomorrow would be
the end of another rolling year in
which the employee has not worked at
least 1,250 hours; thereby destroying
the employee’s FMLA-leave €ligibil-
ity.

However, the U.S. Department of La
bor (“DOL”) has a very different inter-
pretation of the FMLA in this regard.
The DOL’s regulations state that an
employee is entitled to take al 12
weeks of leave — whether taken in a
block or intermittently — if the em-
ployee meets the 1,250-hour threshold
immediately preceding the commence-
ment of leave. (See U.S Dept. of La-
bor, Wage & Hour Division, Opinion
Letters FMLA-112, FMLA 2002-6, and
FMLA 2005-3-A). These DOL Opin-
ion Letters state that this is a once-a
year determination for each FMLA-
qualifying situation. For example, if
an employee with exactly 1,250 hours
of service requests six weeks of
FMLA leave for hernia surgery, the
DOL would hold that the employee
should get those six weeks of leave for
that condition. This is despite the fact
that at the end of that 6 weeks the em-
ployee would be well below the 1,250
hours of service for the rolling year
ending on the last day of the em-
ployee’s leave. If the employee re-
turned to work at that point and, within
a few days, asked for an additional 2
weeks of FMLA leave for an unrelated

condition (e.g., a broken arm) the em-
ployee would not be eligible for the
leave because he/she does not meet the
1,250-hour digibility threshold.

This interpretation becomes even more
cumbersome when dealing with an em-
ployee — a or near the 1,250-hour
threshold — who is taking FMLA leave
on an intermittent basis. The DOL in-
terpretation could lead to a sSituation
where an employee is €ligible for
FMLA leave for one condition but not
for another at the same time. Let’s say
you have an employee who is diagnosed
with a chronic condition like diabetes as
soon as he/she meets the 1,250-hour
threshold. According to the DOL, that
employee would be entitled to intermit-
tent leave for that condition (and that
condition alone) for up to one calendar
year following the first day of leave.
Assume further that that same employee
develops another FMLA-qualifying
condition (e.g., a broken arm). Due to
the intermittent FMLA leave taken for
the diabetes, the employee’s hours of
service for the rolling year has dipped
below 1,250. As a result, under the
DOL interpretation, the employee
would not be eligible for FMLA for the
broken arm. But, the employee could
continue to take FMLA leave for the
diabetes.

From an employment law standpoint,
this situation is made even more frus-
trating by the fact that the DOL inter-
pretation in this regard is not consistent
with the plain language of the FMLA
statute. The FMLA states that for an
employee to be digible for FMLA
leave, the employee must have “... at
least 1,250 hours of service with such
employer during the preceding twelve-
month period.” 29 USC §2611(2). In
its regulations interpreting this provi-
sion of the law, the DOL states that an
employee must have performed “at least

1,250 hours of service the twelve-
month period immediately preceding
the commencement of leave.
(Emphasis added)” 29 CFR 8§825.110
(@)(2). The phrase “immediately pre-
ceding the commencement of leave”
does not appear in the statute and there
is case law in our jurisdiction which
cals into question whether such an
interpretation is even legal. Specifi-
cally, the Second Circuit Court of Ap-
peals has, in the past, invalidated simi-
lar DOL regulations for unlawfully
widening the statutory definition of an
“eligible employee”. (See e.g., Wood-
ford v. Community Action of Green
County, Inc., 268 F.3d 51 (2d Cir.,
2001.)

Nevertheless, the DOL has stated that
until this rule is successfully chal-
lenged in court, it will enforce its inter-
pretation. The DOL justifies its posi-
tion by saying that it believes that there
is a distinction between the 12-month
period applied to calculate whether an
eligible employee’s leave entitlement
has been exhausted (i.e., whether the
employee has used al of hisher 12
weeks during the preceding 12-month
period), from the 12-month period
used for testing whether an employee
is digible for leave under the 1,250
hours of servicetest. However, inreal-
ity, both are calculated on a rolling
year basis. The only difference is that
based on the DOL’s interpretation, the
rolling year stops each time a leave is
commenced and remains stopped (for
that condition) until one calendar year
from the leave’s commencement.

In any event, unless/until this interpre-
tation is overturned in court, employers
should do their best to follow the
DOL’s interpretation. If you have any
guestions regarding this very complex
area of the law, please contact Mike
Dodd of our office at 315-437-7600.
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Maintaining Control of Confidential Medical
Information Under the ADA

You learn that one of your employees
has a communicable disease like
Hepatitis C or AIDS. Do you have an
obligation to tell the employee’s co-
workers? What about the employee’s
privacy?

The Equal Employment Opportunity
Commission (EEOC) recently issued
guidance (in the form of a non-
binding informal letter) in response to
an employer's question about these
very topics. Specifically, the EEOC
stated that even in these situations, the
ADA “prohibits employers from dis-
closing medical information about
applicants and employees.” However,
the agency noted two exceptions to
this rule. First, an employer is permit-
ted to share confidential medical in-
formation with certain individuals
within the company, e.g., HR manag-
ers and supervisors, if there is a need
to provide a reasonable accommoda-
tion to the employee. Second, the
EEOC noted that first aid or safety
personnel may be given confidential
medical information if an employee's
disability might require emergency
treatment.

Therefore, from the EEOC’s perspec-
tive, employers should only divulge
an employee’s confidential medical
information to those within the com-
pany who have a legitimate “need to
know.” This apparently would not
include co-workers of an employee
with Hepatitis C.

Should an employer (or HR manager,
or supervisor) disclose an employee’s
confidential medical information to

the employee’s co-workers in violation
of this rule, the employee would likely
have a valid claim of ADA discrimina-
tion against the employer. Damages for
ADA violations can be as high as
$300,000, depending on the severity of
the violation.

Accordingly, to prevent unlawful dis-
closure of confidential medical infor-
mation, employers should:

Keep all employee medical records
in a secure file cabinet or similar
storage area, separate from the em-
ployees’ regular personnel files.

Clearly identify which employees
within their company have a legiti-
mate “need to know” such informa-
tion and only permit these individu-
als access to the confidential infor-
mation. Typicaly, this will include
HR managers, supervisors (where
the employee requires a reasonable
accommodation), EEO Compliance
officers, and first aid/safety person-
nel.

Direct all employees with access to
confidential medical information not
to divulge that information to anyone
else

Get employees to sign a release of
legal claims in the event it becomes
necessary to disclose medical infor-
mation to someone other than those
individuals with a“need to know”.

If you need further information regard-
ing the foregoing, or if you need assis-
tance in drafting a release, please con-
tact our office at 315-437-7600.

PAGE 3

Reminder: State’s Minimum
Wage Increased to $6.75
As of January 1, 2006

New York’s minimum wage in-
creased on January 1, 2006 from $6
per hour to $6.75 per hour. Thisis
the second increase mandated by a
state Minimum Wage law passed in
2004. The third and fina increase
caled for in this law (i.e, to $7.15
per hour) will take effect on January
1, 2007.

Other changes to the State Depart-
ment of Labor’s Minimum Wage Or-
der (the regulations designed to im-
plement the Minimum Wage law) are
aso being phased in. One such
change creates a higher salary thresh-
old for certain “white-collar” exemp-
tions to the overtime pay require-
ments. Specificaly, in order for an
“executive” or “administrative” em-
ployee to be exempt from receiving
one-and-a-half times their regular
hourly pay for overtime hours
worked, the employee must make at
least $506.25 per week in saary.
The threshold will increase again in
2007 to $536.10 per week.

This is significantly more than the
threshold amount required for over-
time exemption under the federal Fair
Labor Standards Act (FLSA). Under
the FLSA, such employees need only
make a salary of $455 per week (in
addition to the other qualifying crite-
ria) in order to be considered exempt.

For more information on New Y ork
State's minimum wage requirements,
please contact our office.
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Employees Working More Than 10 Hours in a Day Entitled to Additional Pay,

A federal district court recently ruled
that employees working more than
10 hoursin aday are entitled to addi-
tional compensation beyond regular
wages and overtime, based on an
obscure New York Labor Law regu-
lation (i.e, Title 12 N.Y.C.R.R. Sec-
tion 142-2.4). See Yang v. ACBL,
Inc., 2005 WL 3312000 (S.D.N.Y.)
Section 142-2.4 states that “an em-
ployee shall receive one hour’s pay
a the basic minimum hourly wage
... for any day in which ... the
spread of hours exceeds 10 hours
....” The phrase “spread of hours” is
defined as “the interval between the
beginning and end of an employee's
workday.” In other words, when an
employee works more than 10 hours
in a day, the employee is entitled to
additional compensation (over and
above the employee’s regular wages

Federal District Court Rules

or overtime) in the amount of $6.75
(i.e., the equivalent of one hour at the
current minimum wage rate). How-
ever, the New York State Department
of Labor (NYSDOL) has long advised
employers that if the weekly wages
actually paid to an employee equa or
exceed the total of: (i) 40 hours paid
a the basic minimum wage rate; (ii)
overtime paid at the particular em-
ployee’s overtime rate; and (iii) one
hour’s basic minimum wage rate for
each day the employee worked in ex-
cess of 10 hours, then no additiona
compensation is due. As a result of
this interpretation, most employers
were never required to pay such em-
ployees any additional compensation
because their wages were far enough
above the minimum wage.

In Yang, the Court rejected the NYS-

DOL guidance stating that:

“the effect of adopting the
agency’s interpretation would be
to carve out an exception to the
spread of hours provision for
workers who are properly paid
overtime and make more than the
minimum wage. As thisis a ques-
tion of legal interpretation, defer-
ence is not required. Defendants
do not offer any argument that the
regulation’s language itself dic-
tates this exception, and the Court
sees none.”

As a result of this decision, employ-
ers should review their wage and
hour practicesto ensure that they are
properly compensating covered em-
ployees for those days in which they
work morethan 10 hours.
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