
As part of the “reform” of 
school district budget proc-
esses, the legislature and 
Commissioner of Education 
have specified various docu-
ments and information which 
must be made available to 
voters before the budget vote.  
A recent decision of the 
Commissioner clarifies the 
application of these “budget 
document” requirements. Ap-
peal of Herloski, 15014, 
January 16, 2004.  

In Herloski, a school district 
resident complained to the 
Commissioner that the dis-
trict’s budget presentation in 
public meetings (using over-
heads and slides), and in the 
budget newsletter, did not 
contain all of the information 
required to be included in the 
“budget documents.” Specifi-
cally, he cited Section 170.9 
of the Commissioner’s Regu-

lations which requires that 
budget documents contain detail 
about revenues, expenditures, 
transfers, retained fund balance 
and appropriated fund balance, 
with a comparison of each of 
those items to the prior year. He 
also pointed out that Section 
170.8 of the Regulations pre-
scribes the format for the ad-
ministrative, program, and capi-
tal components of the budget, in 
detail.  Herloski claimed that 
because the newsletter was a 
“district-wide mailing”, it had 
to have ALL

 

of the information 
required by these Regulations.  

The Commissioner ruled that 
the “budget document” require-
ment applies only to the 
“complete, official copy of the 
proposed budget”, which is the 
document that is required to be 
made available to residents 
prior to the budget hearing and 
budget vote.  The Commis-

sioner rejected the claim that 
“any documentation mailed 
to district voters related to the 
proposed budget must contain 
a complete proposed budget”.  
As the Commissioner pointed 
out, “if I accepted petitioner’s 
logic, a district could not 
even reference the word 
“budget” in a newsletter with-
out publishing the entire pro-
posed budget, nor could it 
send out a simple postcard 
reminding voters of the date 
and time of the budget vote 
without doing the same”.    

Finally, the Commissioner 
did clarify that the informa-
tion required by regulations 
for the budget documents 
should clearly state the infor-
mation for both the proposed 
budget and the prior year’s 
budget in each category.   
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Reminder:  Dept. of Social Services May Appeal  
Student Residency Determinations 

The Commissioner of Educa-
tion has held that the Depart-
ment of Social Services 
(DSS), may have standing to 
appeal a residency determina-
tion made by a board of edu-
cation. As a general rule, an 
individual may not appeal 
such determinations unless 
he/she is “aggrieved.” to be 
“aggrieved”, the individual 
must suffer personal damage 
or injury to his/her civil, per-
sonal or property rights.  In 

Matter of Kirby, 10 Ed. Dept. 
Rep. 138 (1971), a district’s 
board of education held that a 
child placed in a foster home 
within the district was ineligible 
to attend the district’s schools.  
The DSS appealed on behalf of 
the child.  The record demon-
strated that the child was aban-
doned by his parents and that, at 
the request of the child’s stepfa-
ther, the DSS assumed responsi-
bility for the child’s welfare.  
The child was subsequently 

placed in a foster home lo-
cated within the Respondent’s 
school district.  In holding 
that the DSS had standing to 
bring an appeal on behalf of 
the child, the Commissioner 
of Education stated that: “[a]s 
the party responsible for the 
welfare of children dis-
charged into its custody, the 
Department of Social Ser-
vices is an aggrieved person 
within the meaning of Section 
310.” 
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In New York, school districts may 
allow current Board members and 
retired members with 20 or more 
years of service to participate in the 
District’s group health insurance 
plans, including dental coverage, as 
long as the Board member (or retired 
member) pays the premium.  General 
Municipal Law Section 92-a, author-

izes school districts to contract for 
medical, surgical and hospital insur-
ance for officers and employees.  Sub-
division 4 of that section authorizes 
Board members to be eligible for this 
coverage provided that the total cost 
of participation for Board members 
and their families is borne by the 
Board members themselves.  In addi-

tion, under subdivision 1-a of that sec-
tion, school board members with 20 
years or more of service qualify as 
“retired officers” for purposes of re-
ceiving coverage under this section. 
The State Comptroller (in opinion 83-
195) also held that dental care may be 
included in a health insurance pro-
gram adopted under Section 92-a.  

Short-Term Student Suspensions:  Don’t Forget Notice and  
Informal Conference Requirements 

S C H O O L L A W M A T T E R S 

The Commissioner has issued a num-
ber of decisions over the past few years 
admonishing districts to strictly com-
ply with the notice and informal con-
ference requirements of Education Law 
Section 3214(3)(b) and Section 100.2
(l) of the Commissioner’s Regulations 
when they impose student suspensions 
of five days or less.  In a recent deci-
sion, he again reminded districts of the 
following points:  

(1) The notice and opportunity for an 
informal conference must be provided 
before

 

the suspension unless the pu-
pil’s presence in school poses a con-
tinuing danger to persons or property 
or an ongoing threat of disruption to 
the academic process.  The principal or 
superintendent may not suspend a stu-
dent without compliance with the stat-
ute and regulation. 

(2) Written notice must be provided by 
personal delivery, express mail deliv-
ery or equivalent means reasonably 
calculated to assure receipt of the no-
tice within 24 hours of the decision to 
propose suspension.  Sending the writ-
ten notice by regular mail does not sat-
isfy the regulation.  In addition, oral 
communication with parents regarding 
a suspension is not a substitute for the 
required written notification.  

(3) As associate or assistant principal 
may not

 

impose an out-of-school sus-
pension.  He or she may, however, im-
pose an in-school suspension.  

(4) A parent has the right to request a 
parental conference with the principal 
at which the parent has the right to 
question complaining witnesses.  Both 
the principal and the complaining wit-

nesses must be present at the confer-
ence, if requested.  The notice to the 
parent must include not only a refer-
ence to the conference but to the right 
to question complaining witnesses as 
well.  

(5) The purpose of the Commissioner’s 
regulation is to make the parents of a 
student suspended for five days or less 
aware of the statutory right provided in 
the Education Law to question com-
plaining witnesses in the presence of 
the principal who proposed the suspen-
sion in the first instance, and who has 
the authority to terminate or reduce the 
suspension.  The procedure affords the 
principal the opportunity to decide 
whether his original decision was cor-
rect or should be modified. 

Continued on next page 

Commissioner’s Caution: District Website Link to PTA May Violate 
Advocacy Rules 

The Commissioner has issued a cau-
tion to school districts whose web-
sites have a link to a PTA or PTSA 
website which advocates a “yes” 
vote on a budget or referendum.  In 
this Appeal the petitioners argued 
that since the District’s web page in-
cluded a link to the Parent Teacher 
Student Association (“PTSA”) web-

site and because the PTSA website 
advocated a “yes” vote on its website, 
the District had engaged in “improper 
advocacy”.    

The Commissioner disagreed holding 
that the mere presence of the link on 
the District’s site was not improper 

since there was no evidence that the 
website affirmatively directed visitors 
to the link or that the link was other-
wise inconsistent with the content of 
the District’s site.  However, the 
Commissioner urged the District to 
consider placing a disclaimer on the 
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Commissioner’s Caution: District Website Link to PTA May Violate 
Advocacy Rules (continued) 

Use “Best Estimate” of State Aid Available When Tax Warrants Issued, Says SED 

District’s website to clarify that the 
District was not responsible for facts or 
opinions contained on any linked sites.    

The Commissioner also rejected the 
argument that the informational materi-
als (about a proposed budget vote) dis-
seminated by the District constituted 
improper partisan advocacy. Among 
other things, the petitioners argued that 

District, through use of videotape, in-
formational mailings and District meet-
ings, depicted the District’s school 
buildings as old and outdated. The peti-
tioners objected to the use of black and 
white photographs of each school with 
its date of construction, the persistent 
use of words like “modernize” and the 
concept of the passage of time having 
an impact on the schools. They further 
alleged that District’s omission of in-

formation about past renovations pre-
sented a slanted view of the facilities. 
The Commissioner held that the 
whole record revealed that the materi-
als challenged were primarily factual 
and informational in nature and could 
not be fairly construed as advocating 
a “yes” vote.  (Appeal of Hager and 
Scheuerman), [Pittsford CSD], Deci-
sion No. 15019, 1/23/04). 

In Appeal by Muench (Central 
Square CSD), the petitioner claimed 
that the Board violated §1318 of the 
Real Property Tax Law (the “RPTL”) 
when it adopted the tax warrants and 
set the tax rates for the 2002-03 school 
year.  This section requires that, at the 
end of each school year, all unex-
pended operating funds in excess of 2% 
of the amount of the budget for the up-
coming school year must be applied to 
reduce the tax levy for the coming 
school year. The petitioner claimed that 
the District maintained an undesig-
nated, unreserved fund balance (the 
“fund balance”) which was more than 
the 2% limit.    

The District’s audited financial state-
ments for 2001-02 showed that the total 
amount of the fund balance as of the 
end of that year was 1.91% of the 
2002-03 budget.  This was within the 
2% limit.  The Commissioner deter-
mined that the petitioner did not prove 
that the District had retained an exces-

sive fund balance.  He recognized that 
districts need time after June 30 to fi-
nalize the fiscal year’s accounts, and 
that it is permissible to use the final au-
dited report, instead of only looking at 
the records which were in existence on 
the last day of the fiscal year.     

The Commissioner also denied the peti-
tioner’s request that the State Education 
Department audit the District, based on 
allegations about a pattern of retaining 
excess surplus funds.  The Commis-
sioner found that he failed to prove any 
violation in 2002, admitted that there 
was no violation in 2001, and admitted 
that any claims about prior years would 
be untimely.  

However, the Commissioner stated 
that, in determining the tax levy, school 
boards should use the best estimate of 
state aid that is reasonably available at 
the time that the tax warrant is issued.  
There was not accurate information 
about the final amount of state aid at 

the time that the District prepared its 
budget for submission to the voters.  
However, by the time the Board met 
on August 26, 2002 to levy taxes and 
issue tax warrants, the state budget 
had been enacted.   

The Commissioner declared that the 
Board should have considered this in-
formation at that time.  Nevertheless, 
the Commissioner determined that 
there is no need to adjust the 2002-03 
tax levy now, because the use of a low 
estimate of state aid should have re-
sulted in a surplus at the end of 2002-
03, which the District would have had 
to apply to reduce the tax levy for 
2003-04 and/or transfer to reserve 
funds.  The Commissioner ordered 
that the Board “henceforth utilize the 
best estimate of State aid that is rea-
sonably available to respondent at the 
time it calculates the tax levy and is-
sues tax warrants, and strictly comply 
with the requirements of Real Prop-
erty Tax Law §1318”.     
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A mother of an elementary school 
student brought a lawsuit against a 
School District, principal, superinten-
dent, and lunch room monitor (in 
their individual and official capaci-
ties) (the “defendants”).  She was  
seeking damages for alleged viola-
tions of her son’s constitutional rights 
resulting from their “non-action and 
acquiescence” to other students’ ra-
cially harassing her son on the basis 
of his Chinese ancestry.   

The federal District Court for the 
Eastern District, held in part that:   

(1) school officials were not 
“deliberately indifferent” to the stu-

dent’s complaints of racial harass-
ment, so as to be liable for violating 
the student's equal protection rights;   

(2) ultimate failure of the School Dis-
trict’s punitive and preventative 
measures, and the District’s refusal to 
allow the student to either transfer 
schools or skip a grade, did not result 
in liability for alleged violations of 
the student’s right to equal protec-
tion; and,  

(3) actions taken by defendants in re-
sponse to reports of abuse were not 
so inadequate so as to “shock the 
conscience”, as required to support 

liability for alleged violations of stu-
dent’s due process rights.  

In sum, the Court determined that the 
defendants acted reasonably in their 
attempts to stop the alleged student 
harassment.  The fact that their ac-
tions were not successful did not re-
sult in automatic liability for the de-
fendants.    

Yap v. Oceanside Union Free School 
District, 2004 WL 231210 (E.D.N.Y. 
February 2, 2004) 

District Not Liable for Student Harassment Despite Ineffective Actions 
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