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Religious Services on School Property OK’'d by

The U.S. Court of Appeals
for the Second Circuit (the
federal appellate court with
jurisdiction over New Y ork)
has held that a board of edu-
cation policy or regulation
which prohibits the use of
school buildings for reli-
gious worship services dur-
ing non-school hours is un-
constitutional. (Bronx
Household of Faith .
Board of Education of City
of New York,  F3d
[June 6, 2003].) This deci-
sion, focusing on a New
York City Board of Educa-
tion regulation, was handed
down earlier this month.

In a 2-to-1 decision, the
Court ruled that it was
bound by the U.S. Supreme
Court’s decision in Good
News Club v. Milford Cen-
tral School, 533 U.S. 98
(2001). In Good News, the
Supreme Court ruled that it
was uncongtitutional for a
board of education to pro-
hibit the use of its school
buildings by a religious
group (the “Good News
Club”) based upon the reli-
gious viewpoint expressed
by the group during its use.
Specifically, the Club
claimed to be teaching ele-
mentary-age children moral-
ity from a Chrigtian per-
spective. The Court found
that since the District al-
lowed other organizations

Second Circuit

(like the Boy Scouts and Girl
Scouts) to teach morality from
a secular perspective, exclud-
ing the Good News Club
would be unconstitutional
“viewpoint discrimination.”

It now appears that courts
will not treat religious wor-
ship services as an inherently
different type of activity for
purposes of building use
policies.  Accordingly, dis-
tricts should review their
building use policies to en-
sure that religious worship is
not singled out as a prohib-
ited activity.

In Bronx Household of Faith,
the Second Circuit ruled that
there was no meaningful dif-
ference between the religious
instruction to elementary-age
children in the Good News
case and the religious worship
servicesinvolved in this case.

The Court of Appeals agreed
with the District Court that the
Board did not have a valid ob-
jection to these activities un-
der the Establishment Clause
because the proposed meet-
ings: (1) occurred on Sunday
mornings during non-school
hours; (2) are not endorsed by
the District; (3) are not at-
tended by any school em-
ployee; (4) are open to all

members of the public; and
(5) there was no evidence
that any school children
would be on the premises on
Sunday mornings or would
attend the meetings.

The Court pointed out that
the current policy permitted
social, civic and recreational
meetings and entertainment
and other uses pertaining to
the welfare of the commu-
nity so long as these uses
were non-exclusive and
open to the public. Because
of this, the Court reasoned
that there was a substantial
likelihood that Plaintiffs
would be able to demon-
strate that the Board was en-
gaging in unconstitutional
viewpoint discrimination.

It now appears that after the
Good News Club case, and
this decision, our courts will
not treat religious worship
as an inherently different
type of activity for purposes
of building use policies.
Accordingly, districts
should review their building
use policies to ensure that
religious worship is not sin-
gled out as a prohibited ac-
tivity. Didtricts are dtill
free, of course, to prohibit
the use of their buildings for
legitimate, non-discrimin-
atory reasons on weekends
or particular weekend days.
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Bus Drivers Convicted of Drunk Driving May
Still Be Allowed to Drive a Bus, DMV Says

If a school bus driver has higher
driver’s license suspended due to a
conviction for drunk driving, you
would assume that the driver would not
be permitted to drive a school bus.
Right? Not so fast, says the New Y ork
State Department of Motor Vehicles
(“DMV™).

Recently, a bus driver for a school dis-
trict had her driver’s license suspended
as aresult of a DWAI (“driving while
ability impaired”) conviction. The
Judge who imposed the suspension is-
sued a “Certificate of Relief from Dis-

General Counsd'’s office of the DMV
in Albany, the DMV would honor the
Certificate. In other words, they would
permit the convicted individual to drive
a school bus. The internal DMV guid-
ance document (dated November 8,
2002) seemingly ignores Section 509-
cc[g] and explains how a Certificate
must be completed by a judge in order
to be “acceptable” to the DMV.

The School District then asked the
DMV'’s General Counsel regarding its
interpretation of Section 509-cc[(].
They were told that the DMV General

abilities”  (“Cer-
tificate”) intended
to permit the indi-

vidual to continuel If @busdriver obtains a Certificate
of Relief from Disabilitiesfrom a
bus. judge following a drunk driving
conviction, the driver may not be
automatically disqualified from
such a Certificate drivingabus. But, the district may
still choose to discipline the driver
for inappropriate conduct.

to drive a school

The issuance of

appeared to be in
conflict with a No-

Counsdl views Section
509-cc[g] as
“defective’ as it does
not include words to
the effect of “not-
withstanding any other
provision of the law.”
Since judges, under
other provisions of the
Vehicle and Traffic
Law, are permitted to

vember 2001
amendment to New York's Vehicle
and Traffic Law (Section 509-cc[q]).
Specifically, Section 509-cc[g] auto-
maticaly disqualifies a driver from
driving a school bus for a period of not
less than six months where the individ-
ua’s license has been revoked or sus-
pended for either a DWI (“driving
while intoxicated”) or DWAI convic-
tion. Moreover, the legisative history
of Section 509-cc[g] indicates that the
State Legislature intended the amend-
ment to stop courts from issuing such
Certificates under these circumstances.

Based on this new law, the District re-
fused to recognize the Certificate and
thus, refused to reinstate the driver to
her duties. However, the locd DMV
office informed the District that based
on guidance it had received from the

issue these Certifi-
cates, the absence of the phrase
“notwithstanding any other provision
of the law” in Section 509-cc[g] means
that the new law has no effect, accord-
ing to Counsel. Unless the law is
amended to fix the “defect,” DMV will
continue to honor such Certificates.

This does not mean, however, that a
school district cannot choose to disci-
pline abus driver for the inappropriate
conduct which lead to the drunk driv-
ing conviction. (Remember that state
law prohibits discrimination on the
basis of the conviction itself.) The
automatic disqualification merely made
the disciplinary process less compli-
cated and less expensive for districts.
If your district is confronted with this
situation, please contact our office for
assistance.
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Update on No Child
Left Behind Act
Requirements for
Paraprofessionals

The New York State Education De-
partment (SED) issued a field memo
on June 11 regarding an “Update on
the NCLB’s Requirements for Title |
Paraprofessionals.” The memo pro-
vides questions and answers on a va-
riety of issues related to paraprofes-
sionas under the No Child Left Be-
hind Act (NCLBA) . For example,
the guidance answers the question “Is
there a New York State assessment
for Title | paraprofessionals?’

The answer is yes. The New York
State Assessment of Teaching Assis-
tant Skills (NYSATAYS) is designated
by SED as a State assessment that
will meet NCLBA requirements.

National Evaluation Systems (NES)
has developed the NYSATAS for
candidates who apply for a State
teaching assistant certificate after
February 1, 2004 and for NCLBA
purposes. The first NYSATAS ad-
ministrations will be on June 21,
2003 in Albany, Syracuse, Rochester,
Buffalo and Plattsburgh and on Au-
gust 2, 2003 in the same sites except
Pattsburgh.

SED is not, however, mandating the
use of the NYSATAS. School dis
tricts may also use alocal assessment
that meets certain basic requirements.

All of the SED's NCLBA fidd
memos about teachers and parapro-
fessionals and related information can

mEL S E R ELE e S RS S

nysed.gov.
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Federal Judge Upholds Tough Terms of
Principal’s Suspension

A Federa District Court Judge has
ruled in favor of the Cooperstown
School District and against one of its
Principals in a case relating to discipli-
nary action taken against the Principal .

In 1998 and 1999, Cooperstown’s Su-
perintendent of Schools had warned the
Principal that staff members and stu-
dents viewed his relationship with a
female student as creating an appear-
ance of impropriety. The Principa
regularly called the girl out of class to
cometo his office; caused her to be late
for class; and frequently had conversa-
tions with her in his office with the
door closed. Teachers and other staff
members began to express concerns
over the relationship between the girl
and the Principal. The Superintendent
directed him to limit his contact with
her only to necessary school-related
purposes.

Nevertheless, the Principal continued to
have frequent conversations with the
girl. On one occasion, he stood outside
her classroom and held up signs saying,
“lI miss you” and “Sorry.” Finally, in
April of 1999, he was observed hug-
ging the girl in avacant classroom.

He was eventually brought up on disci-
plinary charges and, pending the hear-
ings, suspended from his duties. Dur-
ing the suspension, the Superintendent
ordered the Principa to stay off of
school property, except with her ex-
press permission. The Principal was

given an alternate assignment, which
he was to perform off of school prop-
erty. The Superintendent aso directed
him to cease all contact with the girl,
and to avoid doing anything to harass
or retaliate against her or any teacher or
student involved in the case, or their
friends or relatives.

The Principal brought a lawsuit to chal-
lenge the terms of his suspension,
pending the disciplinary hearing. A
Federal Judge has now rejected all of
the Principa’s arguments. The Judge
explained that the Principal’s due proc-
ess rights were not violated, as aleged,
because there was no law giving him
the right to access school property.

The Judge aso rejected the Principa’s
free speech and association claims be-
cause his alleged right to engage in cas-
ual conversation with teachers, students
and their friends and relatives was not
protected by the First Amendment.

Finally, the Judge concluded, the
school’s restrictions on the Principal’s
speech were reasonable and narrowly
tailored to further the school’s legiti-
mate goals.

The case is entitled Pearlman v. Coo-
perstown Central School District, et al.
(U.S. District Court, Northern District
of New York, McAvoy, J.,, Dkt. No.
01-CV-504, decision dated June, 11,
2003).

PAGE 3

Bomb Threat Rumor
Spread on Computer
Bulletin Board Earns
Student Three-Month
Suspension

In Appeal of T.N. [Baldwin Union
Free School District], a student heard
a rumor concerning a possible bomb
threat to a district high school on Oc-
tober 17, 2001. Instead of notifying a
school staff member, the student
posted a message on a computer bul-
letin board on September 24, 2001
which stated there would be a bomb
threat on October 17, 2001, and that
she would not be going to school on
that day.

As a result of the student’s posting,
the bomb threat rumor was dissemi-
nated throughout the school commu-
nity, and approximately one-half of
the middle and high school studentsin
the district did not attend classes on
October 17, 2001. The student who
spread the rumor was suspended from
school and her parents challenged the
severity of the discipline imposed.

Upon appea, the Commissioner of
Education held that the three-month
suspension imposed by the District
upon the student was not so excessive
as to warrant the substitution of the
Commissioner’s judgment for that of
the school district.
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July isthe final month to submit grant
applications under several competi-
tive programs offered by — or
through — the U.S. Department of
Education.

For example, the Community Tech-
nology Centers Program assists in
the creation or expansion of commu-
nity technology centers that will pro-
vide disadvantaged residents of dis-
tressed urban and rural communities
with access to information technol-
ogy and related training. For fiscal
year 2003, the competition for new
awards gives absolute priority to
those who focus on the academic
achievement of low-achieving high
school students. Eligible applicants
include faith-based and community

Funding Opportunities

organizations, states, districts, institu-
tions of higher education, and other
non-profit groups (closes July 7).

The Jacob K. Javits Gifted and Tal-
ented Students Education Program
supports students under-represented
in gifted and talented programs, par-
ticularly economically disadvantaged,
limited English proficient, and dis-
abled students—to diminish the
achievement gap at the highest levels
of performance. Eligible applicants
include states, districts, institutions of
higher education, and Indian tribes
(closes July 7).

The Arts in Education Model Devel-
opment and Dissemination Grant
Program funds effortsto (1) integrate
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artsinto the core elementary and mid-
dle school curricula, (2) strengthen
arts education in these grades, and (3)
improve students skills in creating,
performing, and responding to the
arts (closes July 10), while Profes-
sional Development for Arts Educa-
tors implements high-quality profes-
sional development programs in
dance, drama, music, and visual arts
(closes July 10). Both of these pro-
grams require partnerships.

The U.S. Department of Education’s

GrantApps/) lists al the competitions
that are currently underway and pro-
vides links to electronic application
packages, forms, and other key infor-
mation.
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