
Age Discrimination Can Be Proven Statistically 
(Within Limits), Supreme Court Rules 

Specifically, the Court ruled 
that the disparate impact 
analysis for an age case is 
limited by the right of the 
employer to show that the 
statistically disproportionate 
impact on older workers was 
based on reasonable factors 
other than age (RFOA).    

Facts 

  

In Smith, the City of Jackson, 
Mississippi negotiated salary 
increases for its police offi-
cers which gave larger per-
centage raises to officers 
with five or fewer years of 
service.  The stated reason 
was to make starting salaries 
more competitive with other 
police forces in the region.  
Older officers sued, claiming 
this constituted disparate 
impact discrimination be-
cause most officers with 
fewer than five years service 
were under the age of 40.   

In recent years, there has 
been a difference of opin-
ion among federal courts 
about whether age dis-
crimination can be proven 
solely by the use of statisti-
cal information.  In other 
words, some courts have 
held that if an employment 
decision adversely effects 
a disproportionate number 
of older workers (in com-
parison to younger work-
ers), the employment deci-
sion is automatical ly 
deemed to be unlawful age 
discrimination under the 
Age Discrimination in Em-
ployment Act (ADEA).  
This is known as the 
disparate impact theory 

of discrimination. Other 
courts have held that this 
theory only applies to 
claims under Title VII of 
the Civil Rights Act of 
1964 (e.g., discrimination 
on the basis of race, gen-
der, religion, national ori-
gin, etc.) but not to ADEA 
claims.  The U.S. Supreme 
Court has now settled this 
disagreement by holding 
that while disparate impact 
analysis does

 

apply to the 
ADEA, it is more limited 
in scope than it would be 
for race, sex or other types 
of discrimination under 
Title VII.   Smith v. City of 
Jackson, Mississippi, __ U.
S. __ (March 30, 2005).  

ADEA Similar to Title VII

  

The Court first examined the 
history of the ADEA and 
found that many of its provi-
sions are identical to those of 
Title VII, with the mere sub-
stitution of the word age for 
race, color, etc.  The Court 

noted that when Congress 
uses the same language in two 
statutes having similar pur-
poses (particularly when one 
is enacted shortly after the 
other, as was the case here), it 
is appropriate to presume that 
Congress intended that the 
two statutes have the same 
meaning.  The provisions of 
both laws specifically prohibit 
employment actions that 
deprive any individual of 

employment opportunities or 
otherwise adversely affect his 
status as an employee, be-
cause of such individual s ... 
race or age.  In the context of 
Title VII, it has long been set-
tled that discrimination can be 
proven statistically, based on 
this language.  Since the 
ADEA was derived from Title 
VII, the Court held that dis-
crimination can be proven sta-
tistically for age, as well.    

ADEA Different in One Key 
Way

  

However, even though both 
statutes authorize recovery on 
a disparate-impact theory, the 
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