
The duly elected student 
president of the high 
school;  

In the absence of a duly 
elected student president, 
a representative chosen by 
the high school student 
government in a public 
ballot;   

In the absence of an 
elected student president 
or a student government, a 
student selected by the 
high school principal.    
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The bottom line is ... 

A new law allows certain 
Boards of Education to take 
on non-voting student mem-
bers. It is our opinion that 
each Board has the discre-
tion to determine whether or 
not to put the question before 
the voters of the District.   

est in controlling student 
conduct in light of the 
shootings at other schools 
nationwide and recent inci-
dents at this student’s school 
involving threats of violence 
(S.G. v. Sayreville Board of 
Education, 3rd Cir. [NJ], 
6/19/03). 

dent’s First Amendment rights 
to free speech were not vio-
lated.  The appellate court also 
held that the school district’s 
disciplinary action of a short 
three-day suspension for 
threats of violence and simu-
lated gun play was rationally 
related to the valid state inter-

A federal appellate court 
has upheld a school dis-
trict’s three-day suspension 
of a kindergarten student for 
uttering the statement “I’m 
going to shoot you” to his 
friends at recess.  Both the 
district court and the appel-
late court ruled that the stu-

If the selection is made by 
the high school principal, 
the student selected would 
have to be at least 18 years 
of age, a senior, and have 
attended the high school for 
at least 2 years prior to se-
lection.    

It is our opinion that the 
Board has the discretion to 
determine whether or not to 
put the question before the 
voters of the District.  Ac-
cording to news reports, 
Steven Saunders, Chairman 
of the Assembly Education 
Committee, indicated that 
the legislature thought it a 
good idea for the law to ex-
plicitly acknowledge that 
school boards are free to 
take on student members, 
and that having such a law 
might encourage Boards to 
do so.    

If you have any questions 
about this new law, please 
contact Don Budmen at 
315-437-7600. 

The New York State Educa-
tion Law has been amended 
recently  to provide that Un-
ion Free, Central and Small 
City School Districts may 
offer to the voters, once 
every two years, at the an-
nual meeting, a separate ref-
erendum to decide whether 
the School District shall al-
low a student to serve on the 
School Board as an ex offi-
cio, non-voting member.  If 
the Board of Education de-
cides to submit this question 
to the voters and it is ap-
proved, the ex officio stu-
dent member will be enti-
tled to sit with the Board at 
all Board hearings and 
meetings.  The student 
member would not have a 
vote, not be allowed to at-
tend executive session, and 
would not be entitled to re-
ceive compensation of any 
form for participating at 
Board meetings.   

The Law specifies which 
student shall be selected as 
follows:  
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A school district has successfully ar-
gued before the Commissioner that a 
parent who rented a room in a district 
and slept there with her son did not 
demonstrate that she was a resident 
of that district where she spent the 
vast majority of her time outside the 
district at her boyfriend’s home and 
had most of her residency ties at his 
address.  

In this case, the Petitioner testified 
that she picked up her son from the 
babysitter at 4:15 P.M. each day and 
brought him to her boyfriend’s home 
outside the district.  Her boyfriend 
watched her son while she attended 
college in the evening.  He then 

picked her up and they returned to his 
home for the remainder of the eve-
ning.  At about 11:30 P.M., she drove 
to the district to a room she rented in 
the home of her boyfriend’s grandpar-
ents, where she and her son slept.  

With respect to other residency infor-
mation the Petitioner admitted at the 
residency conference that she regis-
tered her automobile at her boy-
friend’s address and that most of her 
mail was sent there because she was 
afraid that her boyfriend’s grandpar-
ents would misplace it.  In addition, 
the Petitioner had not provided the 
district or the BOCES where her son 
attended with a home telephone num-

ber, only a cell phone number, and a 
telephone call to Petitioner’s em-
ployer confirmed her address to be 
that of her boyfriend.  

In his decision, the Commissioner 
held that the fact that the Petitioner 
rented a room in the district and slept 
there with her son was not a sufficient 
connection to establish residency, par-
ticularly in light of the other evidence 
presented.     

If you would like more information 
regarding this case or student resi-
dency issues in general, contact Don-
ald Budmen or Norman Gross at 315-
437-7600. 

Refresher: Procedures for Student Residency Determinations 
The notice should direct the parents 
and child to bring in whatever evidence 
they have to establish and support the 
student’s residence within the District.  
Finally, we recommend that affidavits 
be enclosed with the notice for comple-
tion by the parents, anyone to whom 
they are purportedly transferring cus-
tody and control, or by the student if 
they claim to be emancipated.  These 
affidavits may inquire into areas such 
as prior and current living address, rea-
son for relocating into the District, 
other places that the student may live 
during the week or year, source of fi-
nancial support, the individual(s) re-
sponsible for making decisions for the 
child regarding health, education, and 
welfare, etc.  Well crafted affidavits 
are of great assistance in determining 
whether or not the requirements for 
residency have been met.    

At the meeting, the parents or pur-
ported guardians and student should be 
asked to provide whatever evidence 

The Commissioner of Education’s 
Regulations provide that a Board of 
Education, or its designee, must deter-
mine whether a child is entitled to at-
tend the schools of the District.  These 
determinations are typically made by a 
Board designee appointed by Board 
resolution.  The Regulations further 
provide that, prior to making a determi-
nation of entitlement to attend the 
schools, the Board or the designee 
must afford the child or parent an op-
portunity to submit information con-
cerning the child’s right to attend 
school in the District.  Although not 
required, we suggest that a meeting be 
held for this purpose.  A meeting pro-
vides a full opportunity for any areas of 
concern to be addressed and helps to 
create a full record in the event of an 
appeal to the Commissioner.    

Written notice regarding District con-
cerns over the claim of residency 
should be provided, identifying the 
date, time and place of the meeting.  

they have regarding the maintenance or 
establishment of residency within the 
District.  The Board or its designee 
should ask the parents or purported 
guardians specific questions about the 
evidence that the District has suggest-
ing that residency has not been main-
tained or established.  After the evi-
dence has been gathered and questions 
of concern addressed, the meeting 
should be concluded and the parents or 
purported guardians told that they will 
be notified in writing within 2 business 
days after a decision has been made.   

The written decision must provide the 
basis of the residency determination, if 
the decision is that the student is not 
entitled to attend the schools, the date 
as of which the child will be excluded 
from school, or as of which tuition will 
be charged if the District has a policy 
that admits non-resident students, and 
finally, notice that the determination 
can be appealed to the Commissioner 
of Education.   
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Negative Evaluation for  
Exercising Protected Union  
Activity Prohibited  

In a recent case, the N.Y. State Public 
Emplo yment Re la t ions Board 
(“PERB”) held that an employer vio-
lated the Taylor Law when it evaluated 
an employee negatively because of his 
exercise of his right to union represen-
tation.  The employee’s supervisor ob-
jected to his seeking the assistance of 
his union in any disputes that he had 
with the supervisor.  The supervisor 
gave the employee a negative evalua-
tion which criticized him for involving 
the union in matters that the supervisor 
thought should be discussed directly 
with management.  As a result of the 
evaluation, the employee was informed 
that he failed probation and would be 
demoted to his former civil service po-
sition.  That same day, he resigned 
from his employment.  

PERB found that the employer violated 
the Taylor Law when it evaluated the 
employee negatively because of his ex-
ercise of protected rights.  However, 
the three-member PERB panel reversed 
the remedy of reinstatement ordered by 
the administrative law judge.  PERB 
found that there was no constructive 
discharge, as the employer did not de-
liberately make the employee’s work-
ing conditions so intolerable that he 
was forced to resign.  

State of N.Y. (SUNY Oswego), 36 
PERB ¶3015 (April 4, 2003).  

Failing to Provide Investigation Files 
to Union Grieving Discharge  
Violated Taylor Law   

In another recent case, PERB required 
an employer to provide the union with 
copies of information about its investi-
gation into alleged sexual harassment 
by an employee for use in an arbitration 
proceeding.    

A deputy sheriff filed a grievance chal-
lenging his discharge for sexual harass-
ment.  His union asked the employer 
for a copy of the file of its investiga-
tions into the employee’s conduct. The 
investigation had been conducted by 
the County Equal Employment Oppor-
tunity Office and the Sheriff’s Internal 
Affairs Unit.  PERB held that the 
county’s refusal to provide the re-
quested information violated the Taylor 
Law obligation to provide information 
which is relevant and necessary for the 
administration of a collective bargain-
ing agreement, including the investiga-
tion of grievances.  In the opinion of 
PERB, the need of the employee and 
his union to adequately prepare for ar-
bitration in order to challenge the accu-
sations against him outweighed the 
county’s interest in protecting the con-
fidentiality of the complainants against 
the deputy.  PERB ordered the county 
to provide the union with factual infor-
mation from the investigation files (but 
not the investigator’s recommenda-
tions).  

County of Erie and Erie County Sheriff, 
36 PERB ¶3021 (May 7, 2003). 

Evenhanded Verbal Abuse by  Su-
pervisor is Not Discrimination, PERB 
Says  

A supervisor’s verbal abuse may not be 
model behavior, but it is not illegal if 
he treats everyone

 

badly and does not 
discriminate.  So holds PERB in a re-
cent case, rejecting an employee’s ar-
gument that he was treated poorly be-
cause of his friendship with the local 
union president.  

An employee was subjected to constant 
abuse by his supervisor.  The employee 
alleged that this violated his rights un-
der the Taylor Law.  The supervisor 
said that his criticism of the employee 
was due to work performance issues.  

The testimony at the hearing revealed 
that the supervisor was at times critical 
toward all employees, whether bargain-
ing unit members or management.  He 
verbally abused every employee with 
whom he found fault.  Therefore, 
PERB determined that the actions of 
the supervisor were not the result of 
activity which is protected by the Tay-
lor Law (i.e., his complaints to the un-
ion and his friendship with the local 
union president).  

City of Rochester, 36 PERB ¶3025 
(June 30, 2003).  

If you have any questions regarding 
these PERB cases, please contact Craig 
Atlas at 315-437-7600. 
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No Private Lawsuits Permitted to Enforce 
Provisions of No Child Left Behind Act 

A federal district court has ruled that 
“Congress did not intend to create 
individually enforceable rights with 
respect to the notice, transfer and SES 
provisions contained in NCLB” (the 
No Child Left Behind Act).  In short, 
even though the NCLB imposes obli-
gations upon public schools concern-
ing the students in their charge, the 
court ruled that this law does not give 
students and their parents the right to 
sue to enforce a district’s obligations.    

Instead the court ruled that the re-
sponsibility to enforce the law rests 
with the United States Department of 
Education and the U.S. Education 
Secretary who has the power to with-
hold federal funding from districts 
which do not comply with the 
NCLB’s provisions.  The court ruled 

that an implied private right of action 
cannot fairly be read from the 
NCLB’s provisions.    

Following the Supreme Court’s 
analysis in its decision in 2002 in 
Gonzaga University v. Doe, concern-
ing the lack of a private cause of ac-
tion under the Family Educational 
Rights and Privacy Act (FERPA), the 
court ruled that the NCLB did not re-
flect in clear and unambiguous lan-
guage the interest of Congress to cre-
ate individually enforceable rights.  

(Association of Community Organi-
zations for Reform Now, et al. v. New 
York City Department of Education, 
Albany School District, et al., 338    
F.Supp.2d 269 (SDNY, 6/25/03).) 

New Fitness Program Offer   
Requires Cautious Approach  

We have been contacted by a number 
of our clients about a unique proposal 
they have received from the National 
School Fitness Foundation (“NSFF”).  
NSFF has developed a Fitness Pro-
gram curriculum specifically de-
signed for school age children, utiliz-
ing strength/cardio-training equip-
ment which NSFF provides. While 
the cost of the program and equip-
ment is in excess of $250,000, NSFF 
offers to reimburse Districts for the 
costs of the program provided that the 
Districts fully implement the program 
and provide user data to NSFF so 
they can conduct fitness studies. The 
unique nature, the cost, and the nu-
merous contracts involved in the 
NSFF program raise novel legal is-
sues under state law and regulation.  
If you plan to enter into a negotiation 
with NSFF, we encourage you to seek 
our involvement early in the process 
by contacting Don Budmen.  


